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.NRA NIAN2 NN NN

N30 072N 12 DIPN NVAY MIRITAN NNNY NN Y DYPNnY 02291 TWR DRIND 1R
2771570 nawvIn NdR

NNVYN MPTHN PA) YTINNN P72 Wapn Participation Exemption-n xwnd onda 01079 1900 1ond
:(MANNYNN NV NOINND DININD Y2)D NV ¥ 21397 T2 MANNWN 1V O»P )N
"Participation Exemption: All corporations located in the Netherlands (except qualified
investment companies that are subject to a corporate income tax of 0%), including holding
companies, are in principle exempt from Dutch corporation tax on all benefits connected
with certain qualifying shareholdings. Benefits include cash dividends, dividends-in-kind,
bonus shares, "hidden" profit distributions and capital gains realized on disposal of the
share holding. A capital loss that might result from the disposal of the shareholding is
similarly nondeductible (but a liquidation loss of a subsidiary company is, in principle,
deductible). To qualify for the participation exemption, the following conditions for the
share holding must be met:
The participation should normally represent at least 5% of the nominal paid-up capital of the
subsidiary;
The subsidiary company should not be a Dutch qualified investment company; and
The stock in the subsidiary may not be held as a current asset.
For a foreign subsidiary, the following additional conditions apply:
The exemption applies only if that subsidiary is subject to a profits tax levied by a sovereign
power in the foreign country where the subsidiary is established. The rate of tax is
unimportant.
In addition, the foreign subsidiary shares held cannot be mere portfolio investments. Holdings
of nonresident subsidiaries are not generally considered portfolio investments if the parent
company performs activities involving decision making, management or financing for the
group of companies. Portfolio investments qualify for the participation exemption if the
holdings consist of at least 25% of the nominal paid-up share capital of companies located in
other EU member states. Additional conditions must be observed.
Intermediate holding companies of international groups with a parent company and
subsidiaries abroad are not generally considered to hold their nonresident participations as
portfolio investments if a link exists between the companies in the group. The participation
exemption therefore applies to their nonresident participations. An advance ruling on this
issue may be obtained from the tax authorities.
However, the participation exemption does not apply if the subsidiary itself is an
investment company.
If the majority of the activities of a foreign finance company are finance activities, the shares
held in the company are considered, in principle, a passive (portfolio) investment.
Consequently, the participation exemption does not apply. Safe harbor rules exist to enable
shareholdings in such companies to qualify for the participation exemption.
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Foreign exchange gains and losses on loans to finance equity investments in foreign
subsidiaries qualifying for the participation exemption are excluded from the tax base in the
Netherlands.

A new antiavoidance rule regarding the participation exemption is effective from 1 January
2002. This new rule counteracts a holding structure that is established to take advantage of the
portfolio investment exception described in the preceding paragraph. Under this structure, the
Dutch (intermediate) parent holds a share in an interest in an entity from an EU state, which in
turn holds shares in non-EU entities. If the Dutch parent had held the shares directly in the
non-EU entities, the investment would not have qualified for the participation exemption. If it
is proven that the principal objective of the structure is not tax evasion or deferral, the
antiavoidance rule does not apply.

If under the terms of a tax treaty with another EU member state the dividend tax is reduced
according to a voting rights criterion (such as under the treaties with the Germany, Ireland and
the United Kingdom), a participating interest also qualifies if the parent company controls at
least 25% of the voting rights of the company located in the other member state. Additional
general conditions must be observed.

A disadvantage of the participation exemption is that all costs related to exempt foreign
shareholdings, such as financing costs or management costs are not deductible for Dutch
corporate tax purposes. This also applies to loan fees and interest expense related to loans
acquired within six months before the acquisition of a participating interest, unless proof is
provided that the loans are not related to the acquisition. The nondeductibility of these
expenses is being challenged in the Bosal case currently before the European Court of Justice
on the grounds that it violates the EU treaty.

Expenses, including interest or currency losses on loans raised to acquire the participation, are
only deductible if the taxpayer can prove that the expenses are related to the generation of
profits that are taxable in the Netherlands (e.g. interest on a loan related to a participation in a
non-resident company with a permanent establishment in the Netherlands). Expenses related
to a participation in a resident company that does nor have any income from abroad which is
exempt by virtue of unilateral or treaty relief are normally deductible.

The rules measures: governing the participation exemption include the following antiabuse

If a written-off loan to a foreign subsidiary is sold to a related foreign person or a foreign
group company, the written-off amount is, in principle, treated as taxable income for
corporate income tax purposes;

If a written-off loan to a foreign subsidiary is converted into an investment in shares, informal
capital or profits participation rights, the written-off amount is regarded as taxable income for
corporate income tax purposes; and

Other antiabuse measures concern the incorporation of a permanent establishment and the
treatment of losses on the liquidation of a participating interest.

The participation exemption does not apply to a participation in an EU investment company if
at least 70% of the assets of that company are invested in shareholdings in non RU companies
and a direct participation exemption. This anti-abuse provision does not apply if the taxpayer
proves that the EU investment company is not interposed for tax avoidance or tax deferral
reasons. If there is uncertainty as to whether the participation exemption applies, the taxpayer
may request an advance ruling.

Under prior legislation and case law, if a participation was sold for consideration that partially
consisted of future uncertain payments, such as a share of future uncertain payments, such as
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a share of future profits, both the seller and purchaser of the participation were required to
estimate the value of the future payments. Any fluctuations in value were taxable or losses on
the seller's receivable or purchaser's payable are subject to the participation exemption. As a
result, the gains or losses are no longer taxable or tax-deductible. This change applies only to
participations that are sold on or after 1 January 2002." (Mo nwxTIN)
N
International Tax Summaries, CD ROM 2000.
N NN DY .NIINN DN S NYY ITHN INNDNIAYY 2005 ININA GPIND NDINY DN NN G0N
.27 27921909 I T2 T
JINT
http://www.internationaltaxreview.com/?Page=10&PUBID=35&ISS=16210&SID=513056&
TYPE=20;
http://www.ey.be/EYBE/inttaxal.nsf/0/95725¢c4cfe681570c1256ff600548066/75y1FILE/2005-
17.pdf;
http://www.freshfields.com/practice/tax/publications/pdfs/11572.pdf.
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