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#“Frank Lyon 171v2 Blackmun vaywn 93 5y Ty

"In applying this doctrine of substance over form, the court has
looked to the objective economic realities of a transaction rather
than for the particular form the parties employed. The court has
never regarded the simple expedient of drawing up papers. As
controlling for tax purposes when the objective economic realities
are to the contrary. In the field of taxation administrators of the
laws and the courts, are concerned with substance and realities, and
formal written documents are not rigidly binding."
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YNaY 92 IR 0N PINY NI DIV AVIVY VIWA DRN NMWIR IpTa
Jnaan

.IPOYN NR WTNN ANDY VAYNN N IRVYI T NPIVMT NN

19 myn o), Lyon yyy 1%

MMND OPIPA 2 PYD ;30 oonnn Pin) .B.G.B-Y 826-) 242 ,226 ©»yo N Pa N)
$INT L1000 OINNMYN
G. W. Keeton, The Elementary Principles of Jurisprudence (2™ ed., London, 1949), 395.

102

Ny 1

N. Okma, Misbruik Van Recht (N.V. Gebrs, Zomer en Keunings Uitgevers-maatchappij
Wageningen, 1945), 48.
PV PTN-POI 0PN MNIDHD-129N DINNA N NPIVPIT HY DMK DNURIN YT YPDan DMWY
; Cour de Colmar, 2 May 1855, D.P. 56.2.9 :Colmar ymya noxa
:Watertoren Brerg en Dal yya p1n-pom
Hoge Raad, 13 March 1936, NJ 1936, 415 and Hoge Raad, 2 April 1937, NJ 1937, 639.
NIYOM NNIVN YOV N2 NDIN M WK 1Y HW Y N1 Colmar Prya 1IN P WK
UK LD NHND IUNA 11 TN 20) Watertoren Brerg en Dal yya own 0y N Ny nn»n
N2 AP DMIPNN NI (VIDYW NIV NINN TN KXY DA DN NIIYNY NN Y XS DM
YN MOLYNNN YNV SV 31IIDN DPIN DYWL YIS T MOYIN MDT NN NYID DN DN Y1 ¥ VOVNN
MLHN TA2N NPTIN NDD I ITYND 1OV YNAY NIMNDI NNWYI 1IN DMIPNN NV M ,NTIWD
.98 ,Weeghel : 11p1n2 187 .)owa ny»a Hv
.ov,ov %

85



P°212°% 738 72,7°95,I09R 72 715,00 NUNK

mPINa NMNMLMITH NV HV IMadnvn 4.5
DYYN

NV N1TN HIV NVAVNN ANAYNY DRNN2 MNVN MITHL INMR MIPIONTH NY
oW1 D) VTN ORPUINRAIDIRD VAYNN NNAYN  APN INMVYRIT Dnavn .Y
MXIR NANT MTH NMINY 1N T INAYNY Ma»wn MyTn 1 "Common Law"-n
29-9Y MINNN NATYN NIIVMT DNN 1TI NYINYN YR MITNA 49NRY *nan
.Civil Law"”-n nwa oy y17°0 ,'9010°01p0 VaWNN NNawn N1 N2 nnawn .nmnen
JERM%a RM00IR L NINT MIPTH MINd i T Anavnd morwn myInn a
S5W N1VPITN DN 1T AVINYA YR MIPTNA TIA0) HTvin NN [ nnnT

225 91301 nynn

RY ,09WN NNAYN NMIRD MINVN M1TN AMT NPIOPIT SV IR R-HYY NRT DY
5 DWITIN DRINA .MNVA MPTHN IMRND NNR Y92 MY 19IRY TWR1 MAT NP
72 DY “NNMX N9-H5Y APOYN MIAN” NATYN DWY IR Nyav Han” awnnd nan

JHamyad non

20 MNINY 79, MIVMTA MYINYA P VAVN MINaYN 1 NYIPNI APMYNN
T NINRI NPR TNIRD (9IR DMATA MINA ,NRT DY 07500 11272 TIRD YN

4.7.11p09 \on9 N o1y 1

4.7.2 PO 19N INY ) TY

.(Bundesabgabenordnung) »>7790 ©nn Tph 22 yo

.80 NP9 ,118 ,Vogel : 1 Mpna .CIR-5 344(1) 9yo N
LAO-5 42 Pyo N

hal

106
107
108
109
110

Art. L 64 Livre de Procédure Fiscale.
.80 NpYa,118 Vogel : Y38 INY Npna
Ny
Art. 31 Algemene Wet inzake Rijksbelastingen.
DV, DV : N IPNa
Ny M
Art 24(2) Ley General Tributaria.
N n7NY Ty Conflict of Tax Law-n ina 1 nXMN NaYMN 2004 X513 ; 0V ,0W : NI PN
.13 ,(9.2004) 7 9919 %05 PINT P2 NDIND DTN IR .NYIY DINDIN NYIN HY )PV NYI9
NP PN P NNYNN NX IWINNDT 1IN NIIVPITA DNNAND ,NAIKY TINT 1D ,M1THN 1D PHN2
PIYIAY DINNT NP DYDY (PNINN NMNINI) NIIVPITH IR NN 11 10D TY MDA DOP ION NTHNI
TMXIND IIVPYITH MNNANNY IR 1Y ;98-99 ,Weeghel : 17,0t 1y 119 .00 »»ya
1IN PHVIPVIIPN VIVNIN
David A. Ward, John F. Avery Jones, Henri-Robert Depret, Maarten J. Ellis, Pierre Fontaneau
and others, "The Business Purpose Test and Abuse of Rights", 2 B.T.R. (1985) 70-76.
.80 Npv9,118 Vogel : X
.33-49 Y120pY) ; 78-82 MNPDY ,117-119 .0V

86

113

114

115



a2wn MTHa %R 1772 0 NIV Y MTTINNA

MANDN NNRA N2-HY MNND NATYN NPIVMT LIPV .OYI TIMNRD A¥nND nhnnd
JO010NPN VAVYNN NVOWHY MIMVN MPTNN N M2 03 NNk IR 1D TN
MY 037N YIVN ,NMASNVN 19IRY NYHWNY LROR T EanTa HnaaN cnnanT

2PAanyad nrTnn

= MPIOPTH HV §MV»N NYann nvyan 4.6
DIVN MRTHA Y9

RT OYP P0avnn MYW MY P DMPYIN DYTANM MPIOPITH 1 WA GR-9Y
J0aVNN MYY 'NYI DOMWA DYIN 19K MIRXING

MNIPY YV NIMoN NYNNA TN RY MPIVPITH NVIY R7 799 NMIpYn NON
YNYN DOVISY NP'PR NYNNI NYYNY ITH MIMOVITH NYa ROYR .07Nppn
2931 NANNIN NTIYN NVNY PTY NN L,Nany avinn nYva JRNeY mMIvio

20910N

,I92pNnn ARNINYD 927 YW 19102 K221 TR DI AN PAVNN DINNY ,RIOR RYY
NIMan NINOR NVWY IR ,"NNRN 9N YR MNNNT DR NIMAN NM1Y9 NVY DIV IR
MNOM 1Y VY HY 1Y NPVI RPNT D MPYN DINN ."NINDT HY AYIY Hivn”

nhdR npTna nvaw

DIVAN MRTI APY7AY PV NNVRIA YRIL 1I2T DPIINOM MNP 3N A1 axn
:pnRy Jones ,Ward Drmmvnn 79 5 ¥y 0ax mvav pinn naam

"The principle problem in permitting the tax law to be resolved and
applied by judicial legislation is that the law becomes
unpredictable, varying from time to time and often dependent on
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the individual intuition of judges, with the result that taxpayers do
not know what the law is and cannot determine the extent of their
liability until the judiciary has finally decided the issues in their
particular case...one may question the capacity of the court, in
applying intuition to frustrate what it perceives to be a tax
avoidance transaction, to identify correctly the intention of the
legislature, particularly in those jurisdictions where tax legislation
frequently involves economic incentives, tax benefits and intended
tax expenditures."
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:*’Sutherland va1WN 73 5Y THY

"...What actually occurred ... simply an operation having no
business or corporate purpose - a mere device which put on the
term of a corporate reorganization as a disguise for concealing its
real character, and the sole object ... of which was the
consummation of a preconceived plan not to recognize a business
... but to transfer a parcel of corporate shares to the petitioner ...
that corporation was nothing more than a contrivance to the end last
describe. It was brought into existence for no other purpose, it

performed, as it was intended from the beginning ... no other
function. When that limited function had been exercised, it
immediately was put to death.” (naoIn NWATNN)
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339 US (1950) 920;
Commissioner v. Gordon 391 US (1968) 83.
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*Long Term Capital Holding 121 *’Goldstein 1y ,**Knetch 1y
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.IPOYN YV NINDNN NIVNY DRNNA V7Y HNHIN DHN PN P21 VAN

299K R, Rice 1m9nn 72 Yy Ty

"A leading Principle in this area is expressed in the view that a
transaction which formally complies with statutory requirements
will be unavailing to reduce taxes unless undertaken with a business
purpose ... The sentiment expressed in this doctrine is appealing: if
a transaction is arranged for business purposes, tax consequences
should be recognized; when it is established for tax saving
purposes, it should be ignored."

N7 1A% ;02190 1PN MNINRD DAY NI ,995 1INMNY TR 'poad 711 72,072
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R. Rice, "Judicial Techniques in Combating Tax Avoidance", 51 Mich. L. Rev. (1953) 1021,
pp. 1041, 1043.
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Northern Indiana Public Service Company v. Commissioner of Internal Revenue 105 T.C.
(1995) 341;
Northern Indiana Public Service Company v. Commissioner of Internal Revenue 115 F. 3d
(1997) 506.
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AT N0 2004 92021 - TNVPIR DIVWTIN .ANINRY MYNVN NN NYDP 1T NN
NATYIN HYI9 DN NY PT PO NVIZY ,MIMIAY WYY KV AT NNV AT IR
-9 MINND MAYLY Nan M Yapa P10 Poan 0Mwa nvavon minnn 1a-5Y 1NN
ONIVRY *THY DPYOWVR DN MNIDNL 1PN IIT K19V R Y ,00pNn NNXD N9
N1 APNRD QR IMWAN YR T IPDA VN TNRA .ONN MIVIPD ANPR AT
M 9WR L13-9-DP-QR .ONN MIANND MYIPa N NpoYY STIIN PINNY  vawnn
MYMTN D MYNAN Yavnn M1 PIp "WYY PIN POA 0NN MMM NR VOV
P0AN PR RINY ANRD NA-5Y MNND NNYYY Nan YY MI ;NN YV MmN
127901 Monn mnwa Yy DrYIPH DINRHNA NANT NP ANNNI TN P MapYa
NR 9770NY NIN Yy PPINNY 19 NN NMNYI I RN N0 MINIRI DN MmN 173

.mon

127N NN 2D TY MNNT NITYN NIIVPIT NIND DN NN SIDHY ¥ ¥ NP VOVWN N4 PO MY PNYA
MY ,NNT NPYON NMIYIIN NIANNY NTIYN NINY 2D 1P PT0 PO DX TON NYWHY VIVYNN N
DN NION NN AWINY NIDIYIN MNNKN NN DMPNN TIAY N DY YIS
I
Compagq Computer Corp. v. Commissioner 113 T.C. (1999) 214. (Compaq )y : \on9)
Compaq Computer Corp. and Subsidiaries v. Commissioner of Internal Revenue, 2d Par. 566;
No. 00-60648 (2001) 88 A.F.T.R (2001) (vy4y Compaq >y : \onY).
.6.1.37PD9 ,6 719219109 MPTINT D
NI
Alliant Energy Corp. Successor in interest to IES Industries, Inc. v. USA, 253 F.3d (8th Cir
2001) 350 (IES y»y : Yo19).
19IN DN NIOND MDY NT PNIYD MBWN MY ya 01N Compaq YA PN PO 19) NPT PO
ININD YDONN DN MINON 1T TN YPDI MY DININ YD
NI
Rice's Toyota World, Inc. v. Commissioner, 752 F2d 89 (4™ Cir. 1985) (Rice's 1y : onb).
DN 1IN PNNHAY DHN NIN NN IO YN 0NN NMIVIY LAYNT N1 NN PNOY PTN YPDI NYIdYa
DN SVYPN MYNNANI DN IMON MNT PTN OPOI NYIYYI DD I DWW DN PINNY 7D 2Py
SIND . DIMNWY LAYN YN YT-HY IPDAI PTN FPOI NWIDW D PIXY
Black & Decker Corp. v. United States, No. WDQ-02-2070 (D. MD. Oct. 20, 2004).
.(Black & Decker yy : o))
Coltec Industries, Inc. v. United States, Fed. Ct. No. 01-072 T (D. MD. Oct. 29, 2004)
.(Coltec Yy : on2)
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Castle Harbour-1 LLC v. United States.

22 PN PO MAY 1) , MNP DDNO DIV TN 2004 1202109 1 012 I PN PO
http://www.ctd.uscourts.gov/Opinions/110104.SRU.TIFD.pdf ~ (Castle Harbour y»y : \o1n5).

$PTN PO HY VITVIINA NDNAY DIYIXPN DIIINND XIPN NINTY INT

http://taxprof.typepad.com/taxprof blog/2004/10/district_court 1.html.
http://taxprof.typepad.com/taxprof blog/2005/02/burke on_emblac.html.
http://www.deweyballantine.com/docs/highlights/134.pdf.
http://www.deweyballantine.com/docs/publications/1892.pdf.
http://taxprof.typepad.com/taxprof blog/2004/11/irs_loses_ge an.html.
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Black & Decker 1y 4.7.1.3

5w 97790 MNNA VaVNN M2 poa “Black & Decker 171ya ,WRIN TN posa
na Aa%T YN 57 01 A DMWY DN TNNY TPRIT ANYN NNMIYAN I YN
QR 5 ,"nMNn N85y MNND NYHY” Nana TRy PTAY 0NN PN Yap vawnn
710 0N DIYWNN PININY NN DN ON MNINRN YN 2 NIARD AMWINY 1TIYN
10 ,0NN YIPNY NI0VNa P IR MINN APOYAY MAINY 3 PO VAVYNN M MR
72PN PAY IMRI AN N8-5Y MAND MIYYY 1Nand DRNN2 IMR YI09Y PRY
TY YV MRMI MY MO 191 AT 19N 561 702 1MTN2 DYWN 1MWIN
NIYN JNXRY PN IR ANPINY IRYIN NMYYII N2 NIANY INT PN 560 MVA
mMapYa Aa%T 9N 1 7apa %) 185 Nan NIan DR 7790 MW .Moam mimn
DR 1TPY NVPP2 IMWYIN ANT PPN 560 MV PN TOAN NNMIVAN NNYI NINN
RN MIY2 MINR MIRPOYN PAIY PN NNT P32 ANDIWY DN THD INNY Toann
N2 P N7 DN 57 1MIYNAY 1IN DN NIMYI ) PO VAVAN NP2 .MINTIPN
) YAP VAVNN N2 PN TOAN DR 1TPY NNMW7Y P NN DN 11IONY 97N 1N VaVNN
.19 DINA NYNIAW N*H3YI APOY ANh NPpOYN

199 “bona fide economically based transaction” :08%nn na Sv ymbYna
931 PINY MINY 19 Yap VAVYND M PVOVPPIR APNIAN NI 1PN APOYN
0N DIYVNN YINAY NI0N NN P IR APOYN NR NP INIWNInY

Coltec 1y 4.7.1.4

nuEy Yy nnpb ndw na nian Yy anad nmwnn *°Coltec phaya wn papna
19IR1 NN NN YV NN PRAR AMWYIN DTN 1PN INRY NNMmMn MNnnn
%% DRN MNYI MYV NR INT NPHITE MP'ANY TINNN VOVYNN NP2 I TOAN INNY
(1N 709N NR ,1IP) NPOYN MIAPY NIXIW DNN NAVN NR Y029 W) 23 MIaN MNXIR
) PO VAVNN M H3Y3 19IN NN R IPPOY NIVN Y3 INYR RY APOYYY YININ
MY™MTY DRNN2 PIDAY 2NN VAVND N2 D PA0M 1YY MYNVWN AN»H NpoYY
IRPMINRN DNPAY 732 172070 IR P12 VAVNN N2 .10 TOAN2 NIINY PINA NMIAPN
NPT P2 MANNa IRC-5 nxn 218-5Y MDD NNYLHY NPIVPIT NR 071I79YN YIm
NVY VAVYNN N2 POA - PINT MYIAPN NINXD MWITY 1080 Mo N0avn
DRA MMWYY 1ARY? PN PO MAPYA 2 19PN D27 DN ONMIN NN MWITH

JHIRC-21 mwan nNn 19-5» mMinnn Ny nIvmT nR Py

147 myn vy Y

147 Payn oowh
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Castle Harbour 1y 4.7.1.5

Yap vPONP HW 297N MINND vawnn n1a ?Castle Harbour 12y wYwn napna
PPN MNN 2VIN PIAYT NN MXIR NAVIN 77N 2000%Y 110 RN 0NN PN 2D
2VIN P12% ONY MAMYN MDD 117 .AMYYIIY DIVA NIINNL IPOYY Mamvy
2VIN PAAN YV AYPWAN DR MDY WY NPY AN MRIR HY DHN MY TN
2VIN THIRNY DIVHN NIINNN ADIND YD DR DANY WY1 IRNYNI Mamwa TN
n°a 293%3 193N Y3 PN RY ANPINY MAamYY 3 DN MNYWI NYL T .NM20 MINIR

W3 YPOY YINN YA MANIWD NNPN ¥ POAY DNN NIIYI NIYY NR INT VAVHN

7NN N85 MNND MIPHY NPT NRY DN PN YDA DN PIN POS MNNIN
R21Y 113 RY 99 D% ONN MINYI MYV R YY AT PIdN Yo RY 0Na TN oM
QIIN MIIRY AMNND 29-YY MNND MIPYY NPIVMT NRY On ON Yoy MR
I M0 MXRIR YV 119597 VAVNN N2 HW IVITN ININR 72 AT .PVAVHN NINN
MR DA MR IR ,NPTIND D9 NOR - 1YY MN 2230 DY AYYY 1YAININAY
DM DIP 7901 YY TINYI WD YW IMPT1 DR DY JENMIR DIRIT AR ORI
o) 1N DIWAY YPON DN ATAY TIVR LYY PIN Opoan NNY N DMK DInam
NATYN NPIVPIT NRY DNN 1ION DR 9I08Y W 77AY NIYY 192 PRINNY ONN 119NNY

.AMNN 19-5Y mMnnn

DYTOAN 1P NYIYY - IRPINRN DN TIPY 269 YD 4.7.1.6

S D70 NPY DM 1943 MV IRPINRA PRINKAN T HY POIR R TNIRA NN 1P
.(Internal Revenue Code) RpINRN onn TIPY 269 9O Ppma NY ,NYWINY 171an
19010 ,A0°0 12 ,0R AT0aAN 17N AWIT TWR 172NN DYT0AN NP Y9 Nr Yo
PORAD DR PARA NPPNN .DYTOANN D) RN w70 YW (Principal Purpose) n1ann
177091 N7AN NYWDT HY JWPNL 100 NY2 DN IO MDY DN NIN P NYIAPY
,INNRD ARNING YR mn Yy MIdn 0 RY AT PPN ) DR L1PT0AN NIP) DwY
172N NWDT 2Py NWYIY TOAN NP 10a8Y 1R DMYY VAVNRD N1 ,1TYYI DAY IRIN

.NT0aN

VNN FPOVPA aRY PIYya PTN PO PIa RWIN P YY PaNnw rad
7291 MO 1YNY R2 PIPINN D DTN Y ANTRYW NRY0aN QR PIPNN YW nonprpnn
M R AT PP 5Y 1Fon vy 0770912 N0 YW AT PIW MNNann nYnn Inry

147 pyn vy 2
P

Jacobellis v. Ohio, 378 U.S. (1964) 184, p. 197.
.68-11 1y (65 1Y ,9O¥9) PP0WNPMY ANy iy
NI
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1Y MIPNR HI NN LPINR TN 269 YD NPYPN A% 10,10 NINIRA VAVAN
TUNN R NTIYY VN HPWYWN ION TN HNWIIN NIVN INR DMIPNNNA 1P MION
170N YV NITYRY RPTPRI ,DWIIN T HY NTDANN 11NN YV NYpOYN NM»Ya
1900 RY ,NMINDN NI0N ITYNY L,NIPMY AIPR K3 MDY NPNA DO HY HTnnon
aRY PIYA R1NY NIPNAN MM MNA MDDIA D) ,DT0AN NP VAVNA NA

Fprovran

nppnY DTPY Woolford Realty 11p1 wiTip vawn 5w vIaT D0 09 AT Py
B3 19212 ,INRN 269 YO

"A different ruling would mean that a prosperous corporation could
buy the shares of one that had suffered heavy losses and wipe out
thereby its own liability for taxes. The mind rebels against the
notion that Congress in permitting a consolidated return was willing
to foster an opportunity for juggling so facile and so obvious ... To
such an attempt the reaction of an impartial mind is little short of
instinctive that the deduction is unreasonable and cannot have been
intended by the framers of the statute."

Merrill Lynch 59 onn pion mwra 4.7.1.7

NIan Y N PIONA DNPAY DIRPINDR PT PO VDY NS Payn Nt wpna
NP ANYN NIMNN YW nMpYn anvn CMerrill Lynch mypwnm orpian
NN 29-5Y LIPVWRT LDNRYP IR DMAR 1IN NN DY WP’ TUR DYPIY PN Toan

H. J. Rudick, "Acquisitions to Avoid Taxes" 58 Harv. L. Rev. (1944) 196, p.199.

156

SINI
B. 1. Bittker, Federal Taxation of Income, Estates, and Gifts (Boston, 1981), section 95.5.3.
I
U.S. Shelter Corp. v. United States, 13 Cl. Ct. 606 (1987);
J. T. Slocumb Co. v. C. I. R., 334 F.2d 269 (2s Cir. 1964).
mwmann

American Pipe & Steel Corp. v. Commissioner, 243 F. 2d 125 (9th Cir. 1957);
Mill Ridge Coal Co. v. Patterson, 264 F.2d 713 (1959);
Luke v. Commissioner, 351 F.2d 568 7th Cir. (1965);
"State of Mind Analysis in Corporate Taxation", 69 Colum. L. Rev. (1969) 1224, p. 1238,
Loken, "Loss Carryovers and Corporate Alterations: Toward a Uniform Approach" 52 Minn.
L.Rev. (1968) 571.
Y

Woolford Realty Corp. V. Rose, 286 U.S. (1923) 319, p. 329-330.
DNN NYIPYA TPHRNND 1IN DX .DMIPN NNNY MIXIIYY ININ ON JION IMN MIAPYL Nwynd

22 NNnY Y IMN LIRS, "[I.C. Case Analysis": N
http://www.irs.gov/pub/irs-utl/ii.c_- case analysis.pdf.

160



P°212°% 738 72,7°95,I09R 72 715,00 NUNK

oy (17720 MYXIRY PIND OPINY) Mamw XN TIRPMINR 1720 73 WITI 0T 199
MM SV VOIMNA 22 PIN AT T I .11I20 MXIRI NDIIN DN DHWVN ROV T 91
MRPOY PN T HY 72921 YW VYN PINN TIRPPINRA NIANN TYRI ,MAMYa
DMYYN1 1719102 9905 YN DYRNIVYN THYI HY MONNDM DAYY 79DNa

.DMIRY DMI2DA PN YT0AN NN YTaY AT AYIYE ANNN R2AN ,NIMIN N7Om

LPDYRYNN PN 1YY 1N IR

"1. The U.S. company would enter into a foreign-based partnership
with a foreign entity that was not subject to U.S. income tax.

2. The foreign entity would have the overwhelming majority
partnership interest while the U.S. company would own a
distinct minority interest.

3. The partnership would purchase short-term private placement
notes ("PPNs") eligible for the installment method of
accounting. It then would sell them for a large cash down
payment with the balance made up of a comparatively small
amount of debt instruments (five-year Libor notes) whose yield
over a fixed period of time was not ascertainable. One-sixth of
the basis would be applied to the down payment. The gain from
the down payment would be allocated according to the
partnership interests. Therefore, the foreign partner would
receive the majority of the gain.

.4 The partnership would claim alarge basis (five-sixths of the
basis of the PPNs) in the Libor notes.

.5 After the close of the first tax year, the partenership interests
would become substantially reversed. (The U.S. Company
would acquire a majority interest by purchasing part of the
foreign entity's interest.)

6. The partnership would distribute cash to the foreign entity and
the Libor notes to the U.S. partner in partial redemption of their
partnership interests.

7. The U.S. company then would sell the Libor notes to a third
party, accelerating the loss. Since the basis of the instruments
would greatly exceed their value, the sale would result in a large

2,00 ¢
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"paper" loss the U.S. Company would use to offset existing
capital gains."

MION T AR - SABA payy ASA pay ,ACM pay - 17 oppa nwivw pos onY
Joawnn na T Yy Hoan H»aa vy P IRINY NN

ACM pmy  4.7.1.8

WA AT PRy Mo JCACM pay rn 198 MWIs NIToa PYRIN PN PO
13°nw) ABN 1989 niwa .97 1191 105 702 130 NN 11PY ,1291093-079p ,nmwnn
- 91M%9-079) L(DNNRD DMPRN NWIYVYN TAR Y1 3PN 1AV N7 N
nann nwbw (anrknna M- ,C ,A m1an) AwTn 79an R 9 1 'prY Hrn
NR WYY 10 07090 NNY ATV mamwn AACM nwa mamw 18 mMInRn

.1988 MIWN NHY NN MNIN PHN NIPP NIVNY 1VINHA-VMINP

N TOAN MNNY NIVNA ,NRT LTI M2 MRPOY SV YN 17701 hwnnwn ACM
-N N YV YN PN TOAN HY IMYT 1HINYA-VINP NIRT MIAPYA 0 HY” T
DINR AT-9Y MYIN YR D*T0a0 IR IR LACM-1 nmamw nTaona AT vm 98
MRPOYN YV T MIND TN IRY? DN MNWYI 1993-1 /88 MWN MM DY NP TNNY
NV TN L,DMYYN2 NN YV MRNIVNN YY1 vINwR NR 1Yo ACM 1 Yy
"MTN  DT0aN” NINPA (sham transaction) NYMAORYN APOY Y MIRMP

.("phantom losses")

RYVNY M99 a0 0 RHYY T0aN YYD WP NINMWIN D RXN DYONY VAVYND N
5% HY YINNY PRDIVNN MIPRNRI IMWNIN T HY TMIIRHN 191D NN RIR 779NN
J4onn pim mRNawvnn

19IN NYYA AN JPPOY NIV APOYIY DWIATT DRA OPIN 1 YaAp) POIN VaVHND Na
9% DRNNA 7292 PPN NNNAN YT YY NYINY N1YPDIAN MIAVANN NI T19) 1939
MNNany IRIT NPR MW 1991 YIYI MIAN MAIDN MRPOYA 3 VAVYNN N’ PP

JEhyanw onn

™MW 1IVPIR-TINVID DPWTINA NRY 12 NYINNY ,NHINY 1IN NNYTY DNNN P10 OPs nwdy ¢

TPVAVYNN NNXNY T 3 IPIOM DIVIN NAIVY DINYT DXIPNA YPOY DYDY VIVNN YN NP 2004
0N N NYAP NN NPYIYIN MNNHN DX IDAN ,NPIN NPOYN DY
N
ACM Partnership v. Commissioner, T.C. Memo. (1997) 115 (ACM yy : 1o1n9).
ACM Partnership v. Commissioner, 157 F.3d 231 (3d Cir. 1998) (my1y ACM 9y : 1919).
163 1wn 299) ACM oy
oV 165
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NPIvPIT DIW?1 ¥YY Gregory 171py Yy VAVYNN N2 JANDN MNYIPN NRIIYA
93% Dy M3 ,NMYHr1 NPOYY DNPYNN VavND Ma JERMRD Na-5Y MnnNn NaTYn
5w 19102 D 1IMXY ATV 17 2HIYI 1IN P2aDN 1Y W DR YIARY nan Yy ,1navw
9N NAYN YW P Yy anrn ACM Y® mMRpoYY 1 VavNn N RN 137

S9MYYaY .Mamwn HYv *93%an axnn Yy

"Gregory requires us to determine the tax consequences of a series
of transactions based on what actually occurred."

ACM mRpoy » npoal 0ond Vavnn nN'a NVSNN NR MNYIVN DRI 7IWR 7395
."9355 man mAaon PN

ASA Py 4719

MRPOYY MMTN MRPOYI 72T 7T 1IpNna "PASA 11y RN 1T 17702 wn TN Poa
-TH9R NN T NIPNI .MAMYN MAapn NYRYA TpHRnn vavnn na R ,ACM piva
920-T99R .1990 MIWN INT 11YN 400 HV PN NNT NIPPY DITOAN NXH VWP 7HID
DYRNN TIRN MY DY MMy mpn ,ARY N nmdyaaw ,ASIC nan niam

ABN %N p1an 1 Yy 105wl J0R ,D0TI%NN DIYI0IRD

R¥INN NTIPI LABN-Y S100-779R 59 npoyn mavnn nNR N2 0o vawnn na
NPR oYY P IR MAMYY NI HIND-THOR D ANYN VAVYNN M YV NINTNIYN
nm 5y P31 PN IR Mamw? 0191 ABN 1981 mIR¥INA Y32 NRWI RN 991,130 1T0AN
9192 NRT AWY RY 198 ASA 709732 NRYY MDD RYY NaXD ©DRR TNN DR Yapy
oMY RYR MAMY "OM? 1»pnn RY Y200-198% ABN a2 poa ooond vavnn nn
21 apnap AR amvip nnn YY mMyIyv vavnn ma .11%1 ornn nwvi-arm
MNY NYPOY MAIvN oY DXTIX 9 NYNIn PR DNPIYY Davnn N1 nYXYLY mand
mamw 0 RY DTIA 11 T000 3 PO ,MIAMY NNRPRY NWITIN NN Y Py
IR INRD GMIVD PAYN YY DNIAN 1PNID HIYV GMIVY INRN AN P2 ,NRT 19PN

Z7209WN0 M2 HY MVYH MAMY HW INTI0NN AWIND 19-YY MY

(163 N 2ou9) MYy ACM vy

(13 myn ,2>¥9) Gregory )y
(163 N 299 ACM oy
ovw,ow ¢
N
ASA Investerings Partnership v. Commissioner, T.C. Memo (1998) 305 (ASA yy : \onY).
(D9PM179) PPODYA MININ ,NPNINTY DIDIVNY D237 DY 1IN INPIIIN PIY TINN NV
NI

167

170

171
172
ASA Investerings Partnership v. Commissioner, 201 F.3d 505 (D.C. Cir. 2000).
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"[A]partner whose risks are all insured at the expense of another
partner hardly fits within the traditional notion of partnership."

MamY oRN AYRYY jNINN 7 MWD NPV DR ANT RIN R DY VavnNn nNa
OR P2 99 Wpa ;7290 YW MRPOYA NN YV Nanin nv 97N N3 RN
M0N0 DM PN NPOY NYIN TN ,NPOYA DR P MAamwa R NPYMIORINN
174
S RNUP RS

"[W]whether the 'sham' be in the entity or the transaction ... the
absence of a nontax business purpose is fatal."

SABA 1y  4.7.1.10

DN PION VOVNN P2 POY 1Y MR LPSABA 1y RIn 07702 "WHWR TR oo
125-9 NN} n1ann ("Brunswick") pmomia naan Y poyn phn Hivad yaan
ABN 710 paam pmona ,792a% .onn mYwn Nk wmb nwprar nna o anT pvn
T ANPY PN ToaN NS nman Yy (Otrabande-y SABA) mmamw v 1npn
W RN MMTL AT PON 175 YV PN TOAN HY PNDNIL AMPT 1IN INRY 0NN
W ANIYYY .YIYIN MNN DR PITAY PIIN AT PR D MY N0 .1990-1991
9-5) TP MTYN IR PPNs YW nmwar n72on 7an npoyn NRXIN 2 p7 vy

IRC-Y (a)453-1 (2)1001 D9YD

1992% NINY Pab PIPYn NR YNm *Gregory nabn Yy TN DYONY VaVNN N1
NR 7135 2900 IR VAVNIA NP2 ,PINY NPTN NRRNNA NYXAN NaY ANy mpoy
NMI1 1°0 RHYY DN MIVN NYAP TNXY NNIN APOYN 1 IR TWRI NRT NN
DY70AN NPY ANYN MOMWYA NRPN NI0N INN NPYPN NYa pavnY onnpn
199 .171°93%5 MIAN 1ION 1A "IN YW 1935910 axND DR W RY MIRPOYN .pMoNIaY

.Boca Iy D) Mamy Mapn H¥ nNmT NONYA VAVN M INMN )T ASA P)IY INRD D PIY 512 .0V 17

MIYNIN INIIYN DY LAVNRN T2 .ASA PNIYa NTIY MY TIND INYT O 11I5N2 11T Boca poya
NN SY D NYIYY VOVYNN DAY 1YY DHN NP DN PO NN IWINI NIPN MAMVN D PO
oY THNON MAMNP HINN HY DYDY VOVNN NI (SABA 1y1a YTV LAVH NI IMN) AN
PV HPINY MAMYY NNMN ROV YIPYW INKD D¥0 1ININY DNININD MY NN Ow» ASA Py
PTN PO DY .N9PN NN MAMYN 7D VAVHN N2 PO, 0NN MYIDN NIRY NINK NIVN Y5 Boca
LWAYN IN DNT AWR 117120 MNIN DY 1POYN VIVYNN N7 NYIY wnn Boca yonya
NI
Boca Investerings Partnership v. United States, 314 F. 3d 625 (D.C. Cir. 2003).
any P
SABA Partnership v. Commissioner, T.C. Memo (1999) 359.
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NN MIRPOYY 3 MYLN DR ANT VOYNA N2 .DXTOAN IR DTN 17aNY 1IN RY
JTmomn-RY npoYy NN

VAVNN M2 YR NYPIPN NR PINM NVHNNN DR HV22 PaAmNp YV MINNN VaYNI N’
PYON NR INT VAVYNN N PASA 1A 19Y N0 1YAPNNY NVYNNN NIRY ,DoNnY
YPOY NIV YNV NNNRA NWIAA IN2IN 2 YA N935 Mnn AN»N MRPOYY 13
191N MITYN MIMWIN 23 PP 0N MIVNY 9132 I DN DMWY HY PR NMOM RY
MPINM L,PNOMITY DN TOAN NWY ITVIN NPMIRYKND PR NIMAMVAY  pPRamn

0T D02 HY 1IVRY RY VAVNIA N2 Y NAYTN

UPS My  4.7.1.11

DYMYVNA NN At 7Ipna PUPS 11y RN ,0n 0Ypna D WP ,nNY NXp 1w
TV MOYWNY 1T ITPINY PIVY ININY DPNY 2HYI 19182 NNYINR NR N0 UPS
qDN DID DYV MIVARD DR MIMPYY 1YRA N7ann ,NRT 1Y 997100 YW D190Y
MYY 9219 INRD DIDONN N DT DML MY ann Moy (on Ty 121rn)
RS UPS 1984-n Ynn .oomHwnH opnY ondon Nk nneya anva UPS nhan 1984
NR aynY nYNn IR ,MY7ana mYapa n190a mMpY 1Y IMYYa 198 DR INPY
mony "7 INRY ,n7na NUF NUF nwa n1wp RY mua nian qoun 7vn 2arm
mva n7an X0 OPL .OPL nian% nmwn mwa n»nisd omy Amn ,ninnon

JUPS mibyaa v nmnn 97.33%-1 UPS »1 Y anpinw ,nTinaa »R nawvin

NUF-% 112y 1201w qonn 790 »arn Yy my annrT 89 UPS ;i 9700 nyap anrY
UPS ,nRT OY .72%2 1984 MWwa N7 191 100 739 0YNI W11 YR 021N 10190
TORINR DIRVN Q0NN TIVN 721N 22D NP NPRPNS MR NR YXAY NwnNn
Mpa nn»n 89 OPL-Y 197 NUF-5w 59312 ,n23% nanv 'nYa 0o R ooy mamb

mphn nnae mdwn Yy

mYyan nIayn neIvpT NNN Y9 DR NIIYI DY) DR YR DONY vawnn na
100 VYNNI Yy ona na»n UPS - (assignment of income doctrine) N©1dNN NN
IRNXYN DIPY WP RYY ,1984-2 OPL-H mMWY D¥a0NN TIYN "2vN 1721 91T 119910
0N 1984 NMIYN ITONN 93 M R¥N VAVYNN M MMN TN Yapnaw ,OPL Yw
vanny - UPS npxnw npoyn n7vnn NR ANT Yavwnn na 2935 193m n'poy nion
mMY2 'PIN NN MI2 NN RY NP VR 0NN JIYN 221N YW NawnNnnn nYapnn

175N vy 7

170 myn 2ov9) ASA pray 178
axy 7
United Parcel Service of America, Inc. v. Commissioner, 254 F.3d 1014 (11™ Cir. 2001).
I I
United Parcel Service of America, Inc. v. Commissioner, T.C. Memo (1999) 268.

100



a2wn MTHa %R 1772 0 NIV Y MTTINNA

NR MMAanY AN»n ITONN NI0VN 73 PINWN RY R VAVYNN M2 .MIPTH JA0N YV
qmnY an»n poy nvnn 23 UPS Y nmayv nR Yp RY oy Rin JUPS »amyn
N2 PI¥N NP0 LIVTN MYWNR MY nIany qoun Tvn »avn nrR (leverage)
7701 PYWNY N1’ ANPA N2 N9IN Y MYN NVINI NYADI IYPYN Y3 1 VAVNN

11817

"[Alany investment of money into [the subsidiary reinsurer] could
accomplish this purpose.”

INPIVN MIPIIN 1PN MIRPOYNY 99 DIPA0N PIINN DIW? %I RN VOWNA N2 1010
IR 9393 1910 DIV YA 1PN RYY DHRN MYINA NIVNY NYWPI ITONN 73 DD RT3 ON
Z2poY NvN

"[D]done for the purpose of avoiding taxes" and "had no economic
substance or business purpose."

0P NYINN MYIN NN 11210 ORN NYRYA NR N2 NPIPD NRIIPI VAVYNHN Na
ma ErYaban mnnn NPIVPIT MYAIT HY MIYY Nan Sy mpoY NI0M 1IN AN
NNYVRIN NHRVN - MYRY NWN N2370I 1YIYIN MNNA NIMVPIT DR TN VAVNN
NR 7932y APOY DR DN MIAVN NPY 7150 N1YIYI MYOwn 1R RY NPOYY DR NN
.MIVN NORYY PwNn M IR ,NPYIYY MYawn ndHYa ARYNI NIVRIN NHYWINN
N9 NN RY DR NPOYA PINY PR L,N1PHIVI mMpavwn YW nvp MInh ,nnwn nHrwa
IV 3T AW D PN VAVAN N2 0NN MPHRNNA PN 1Y YAnm poYy nvn Y
70N DN DA MpRNNA NN o) WwIn na [ Rice's aya popnw Awann

9995 nyawna

UPS mvra Sw wnn IR 2 0vawnn nda R¥N ,ATNRA MN’IN D700 12°wnna
1900 MY 3 yapy JLyon 1y %Y 79000 vawvnn N1 .n1vavs mivavn i
1993 RNV 111 NPHIYI MYawn PR PYIY 1POYY ,Npoya Toany NUF Yv wivpn
127 ,000p RY DTIX T 5 19IRY NN NYTTH NIMAYTINA YW 0YINR 0amn
NR ANVAVI 7PNV Y93 MYAN NT NDIIN TN YNRNWRY T 1Y RY UPS-1 anrn

J¥hnxya oinyon

721Y Y 191PNDA 0NN MPHINNM YPOY 170N YV DPINI AVNNN D) VAVYHN N2
nRPYPRN RN Y Y3 POY 1IN NYPA RN APOYN 1D PADN VavNN N1 FACM

oV 181

.ov
.180 NIYN 2999 INY
(146 Nyn ,2>v9) Rice's 1y

182

183

184
Rice's Toyota World, Inc., 752 F2d 89.

(19 myn 2¥5) Lyon py ¥

181 1yn oowh

(163 nyn ,2599) 1999y ACM )y
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D”)1 D10 4.7.1.12

P091 AMNMXN 29-5Y MNNN NaTYN DJ’WUP“IT'J mMa3 My NoN”NN NIRPINRA NPIOAN
Court iy ,”'Higgins 1y ,“"’Minnesota Tea 11y :nnnTd 0’201 D17 7
1y ““Blueberry Land 11y ,“’American Bantam Car 1y ,*“Holding
Litton 11y Frank Lyon p2ny **Waterman Steamship 17y ,**Gordon
1y *Sheldon 1y [“Kirchman iy ["Esmark 17y “*Industries

251 *Winn-Dixie Stores 171 ,**Compagq 171y ,“Alumax

9-5) MNN NATYN NIVPIT DIV 23 INRYY DIV N1 ,TPRPINRN NP0 11YN
DOYNNRN .DYORYPN DYVAYNN DOPXNRN DAY NMAN MINIRL RN AN
AUR INND NIANN PINA MIRDA AT APOYN KV NINYY IR DPNI DPORYPN
R Npoyn Hv NrHavhion MRNINI VAIVA-TYVISN PIAYNN INYN .DTIND NY M

.DIVNIN YV DNN MRXIN D3 993 TIT2 Y127 1YR MRXIND DRNNA .ANNNA

9-9Y NN NATYIN N2 N2 MINIRD N19IY APPDI MY MNINRN DIV ,TTRN
TIT2 MINMDN MRPOY NIRRT ATNN NIVNIY MINY Y021 XY DN PIdOM ,MNnNn

(130 N7yn ,2>y9) Minnesota Tea y»y '

:Reed voywn »a7 ,Higgins v. Smith 308 U.S. (1940) 473 ***
"Title, we shall assume, passed to innisfail but the taxpayer retained the control. Through
the corporate forms he might manipulate as he chose the exercise of shareholder's rights in the
various corporations, issues of the securities, and command the disposition of the securities
themselves. There is not enough of substance in such a sale finally to determine a loss."
(MDY NWYTNN)
a7
Commissioner v. Court Holding Co. 324 US (1945) 331.
130 myn vy P
.100 Myn ,2ovH
.130 Nyn oovo
NI
Waterman Steamship Corp. v. Commissioner 430 F.2d 1185 (5™ Cir. 1970); 401 US (1971)
939.

194
195

196

.583-584 ,19 myn ,.oy> ¥’

Litton Industries Inc. v. Commissioner 89 T.C. (1987) 1086. 198
Esmark v. Commissioner 90 T.C. 171 (1988), aff'd, 886 F. 2d 1318 (71h Cir. 1989). 97
Kirchman v. Commissioner 862 F.2d 1486 (11" Cir. 1989). 200
Sheldon v. Commissioner 94 T.C. (1990) 738. o
Alumax Inc. v. Commissioner 165 F.3d 822 (11" Cir. 1999; 109 T.C. 133 (1997). 20

TNPYY NPIOPIT NINY DN NN YDA NP VAWN ™A MY W1 (144 Myn ,9>y9) Compaq Py 2%

PDA NN VAVYNRN ™A ToN (144 NN 20 ¥y Compaq 1Y) IYIYA 072 .NNKN M9 DY MNHN
R0
Winn-Dixie Stores Inc. v. Commissioner 254 F.3d 1313 (1 1™ Cir. 2001). 204
.595-624 ,(2000) IFA ©35 WO ,nVpoy 2%
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171y DR NMINY ) YR PT PDAIY DvMIan Pa Ffon nnnan anvn WYY
1NN YR 2004 YNYVWI INNIY TN PO NWIYY DR 1) 11 CIES 1ayy *Compaq
200 *05%pn 2171°YY oN PNIN

TONR 472

nmnmMonn avnn  4.7.2.1

NPIVMIT DR VAVAN N2 DYW? DNNYWD IV TY 1PONIRIY M0 N0 MINIRND 1MIva
2Duke 1221 NPOAY NIYNN NRDY TIRND X 19N ANND N9-HY MNNN NATYN
5950 PTN MNIPYI MRNNY DRNNA NN 12X APOYN MIAN 23 ,YaP AT PT posa
NR 1PN MR ANT vawnn ma ,79Y ornna 'The Ordinary Legal Principles” -
NYVAYNRA MNNN Y APOYN NR MDY WY YA "MYI%3"1 MNNN NATYN N1IvPIT

7291 1YY

2pawnn n1a Y MwH

"... It is said that in revenue cases there is a doctrine that the court
may ignore the legal position and regard what is called 'The
substance of the matter' and that here the substance of the matter is
that annuitant was serving the Duke for something equal to his
former salary or wages, and that therefore, while he is so serving,
the annuity must be treated as a salary or wages ... This so called
'doctrine of the Substance' seems to me to be nothing more than
an attempt to make a man pay notwithstanding that he has
ordered his affairs that legally claimable ... If all that is meant by
the doctrine is that having once ascertained the legal rights of all
parties you may disregard mere nomenclature and decide the
question of taxability or non taxability in accordance with the legal
rights, well and good ... If, on the other hand, the doctrine means
that you may brush aside deeds, disregard the legal rights and
liabilities arising under a contract between parties, and decide the
question of taxability or non taxability upon the footing of the rights

9.6 NPLA oMY IMPTINY )N 2w 146,145,144 ,143 142 TIYN AN P INY - 2%

9.6 NP YONY INT NPT (144 NN ,9ov90) MYy Compaq 1y
.9.6 NP \9N2 N, )TY (145 Ny, 2o0)  TES oy

147 payn oowh

(12 myn ,2>y5) Duke )y

.520 ,0v
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and liabilities of the parties being different from what in low they
are, then I entirely dissent such a doctrine." (NavIN NWITHN)

XNV 79 ,ANMXY MIT DNAYA NP IPOY YV NIvavnn nminn” ’ yap vawvnn na
AWARN PR ,TPVAVN NPN DYWMY VAVHNN P2 IND AMIR MANN 12 AT DMAT
MR DVAVNRN MINN MAT MIAT DY DN DN "NI1dN DY AYY MTTINNN

ZEmpoavwnn

aN7N NINN2 M7 DAY TN 1VYA YR VAYAN N YV PNNONA DNV IR
NRI NIYN RO MR NPRWYD INIRD TN YW 1T 1WA .DMMWNIA YT DN 1ION YV am
MIMY RV PR RY JUR DN 0N 70 .NYYINWM NANINNN DN MINON NYAINY

a1 PRI N179Y 19NN 097D NYINON YOIR

NYNION YVIRD MNTIN IPIRD VAVNIN NNANN RPINRD VAVNY NMT P 12 HY
R 79198 99 HY TRY APV NI0N YY WITH DR INY ,MAINR M N 19N
ZPmiRa ,mmab

NV DR PNANY INDN KR MPHRNND T NAITINA APIND”
5010 /07 MY DR 272 APPPNL IMPRY ,MIORIN IR NTY Havynn
ININD 29N T TITA .NNMIDN APDY DIVIN PRI NNVHY 'NI0N'1 WIT

72190 919w NnY DIwNIN Y

- Ypoan mYvan nNIVPITY Ramsay My 4.7.2.2
Fiscal Nullity Doctrine

Fiscal -n nR 9182 ©AOWNA "N NS NY ,DINVA NNIWA YNN MmNt Nwn
mann navpn AN ANIVRY NY2%Y 17 APOY 3T N1IVMT *9-5Y Nullity Doctrine
TNON Yap 1981 Mwa poaw *Ramsay 71va |79 HMon DHMxY 990 RY oma
VOVYNN N HY NYN ,ON NNINY MVHRYND DTN MYYInwn by 2 Wilberforce
VIPYY RYY D221NN VOVWNN 'NA I Yap Wilberforce 71190 .19 03 HYHonwnY mMannn

JANINNN AYAONI oY THNNNY N7 012 D90 NR Y9595 DMINY Yy

.569-590 ,(2002) IFA D35 ,Ballard & Davison : oy nwn 2%

109- ,91-98 ,0W DTN D) INT .134 (1966 ,059v1) N3N 0NN MVNNYM MPHRNNN M MIN
112
NI

213

214

W. T. Ramsay L.t.d. v. LR.C. A.C. (1982) 300 (Ramsay 3 : \71);
LR.C. v. Burmah Oil Company Ltd. 54 T.C. (1981) 200 (Burmah ; y»y : Yon5);
Furniss v. Dawson, 1 A.C. (1984) 474;
R. Bramwell & others, Taxation of Companies and Company Reconstructions (7th ed.
London, 1999), 247-262.
(214 myn 2>v9) Ramsay yy 2
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21051

"While the techniques of tax avoidance progress and are
technically improved, the courts are not obliged to stand still.
Such immobility must result either in loss of tax, to the prejudice of
other taxpayers, or to Parliamentary congestion or most likely to
both." (NaDIN NVITIN)

IPOYN DR MIRIY WY Yap D125W NPoYN 07NN 2 0HYNN LIy MR M0
172 PNIIOND DY NPYWA NWN TIT 1R MPD AT PT PO 1R NNR VPRI 1Y
20102 12W? VR DTN 73 ,NIRT DY LI ANTIN NPOYN NPT 19IRY TWRL ONIRD
PRY 913713 NN YR YW IP0IN L0 NRT IWOND RY Ramsay 17ya PIn poa Y
RN MINIY IPRNONN 10NN DR MNRY GpwN TN PO 1 790N Y3 PIn PO
AMRND 7 INXY DTNON M2 Y Ramsay navn Yv mawnn Yy ,nwynd 2 ovym

Z¥Burmah pya any

2*Scarman 1190 YW 1MVHN

"It is of the utmost importance that the business community ...
should appreciate ... that Ramsay's case marks "a significant
change in the approach adopted by this House in its judicial
role" towards tax avoidance schemas." (naovin NVITIN)

993 MY IMH NWN PRI Ramsay 11p1 0r11%n moa s Y Hnnw ot npw
P2y JZBurmah pny :nnnT oo PT 0pooa 1MHNRA WINWA 0NN 210NN
ZPigott 11y “Moodie 121y “Furniss

02 Yap3 Nt P1707PY DRONDY ,NPOYN NIVN NR 1IN YR VOWNN N D) 179
7193 10 0 L, 2H0Y man vnn o onom Mo onn NN P Y10 Ip
APOYN DR 1YDH VAVNN N ,TOAN NP YY T Burmah mya ;1 Ramsay
WINADN VNN PIINA NOPD DR PRN RYY TOANN NP ANOA DTN ARI0HNY
NN TIPY 768 YDA PRINNN YAP LjNYTOON NIPH DWH MIan NwIY onnnn

181-182 pw ¥

D VAVYN T2 AMN PN MY DY 59 HYD NIX NYWTN NPN DXTNDN N2 LP) NI N NPPVPL
9512 PRIDNI ,PTN PO HY 1T NPINVI DMV NI NNDNID NPPDI DX INDIWYY ININY 1PIIT
YY NNPYA DY TTINNNZY INPIDNN NN TIIY 121D NTYN W PN

.(214 nyn ,9>y5) Burmah )y

211 ,0v

.(214 nHyn ,>>y5) Ramsay oy

.(214 myn ,2vY) Burmah )y

Furniss v. Dawson, 55 Tax Cases (1980-84) 324. w
Moodie v. LR.C., STC (1993) 188 (Moodie »y : 1915). 23
Pigott v. Staines Investment Co. Ltd., STC (1995) 114 (Staines yy : 1919). e
.127-135 3720793 DY NI
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RY N3 NIPN2 13,1954 MV PPMIY IRPINRN DN TPY 382 DY INMITL YR
PPDYN NMIDYA 29IR1Y N9ANA MHYYIA2 NPY YN DR TOAND NP INY

VYYY YVARL NIAN RY FRamsay navn INRY nNwIANY 93 31 NPIVMT ,NRT 1Y
IMIRT DY NPIOPITN HY INYYAN NR JIRY Tapn vawnn i HYva .nada Ty
273171927 92 NYNaN MY DIVIN MRTID

MDY YR VAVYNN NI NR RIOR R2AN DIVIAN MRTIA YN TPARA WYWNN
T 1990 YV NMPpaY N NN ,amYs Ramsay navn YW nmpal Nk DiNnY) nxnxd
17 DY) ,0729 T 'PDA NI T NPIN DIV MIRTY DR 1N RIAR ATYIM
1y ?'Shepard 1y [Craven pny Baylis 1y :n9R nR 9pva 9amd
IRVIA NNINRY 197 *Staines Investment Co 171y **Moodie 11y ,**Fitzmilluan

Z*Macniven 111 1TR-poa2 NRY 102 3T NNIN

Macniven 1y 4.7.2.3

5% NY212°0 NPOY INTI T PIY3A .8.2.2001 D2 POA Y"1 Macniven 171y3a PTN-pO
nan %09 Westmoreland Investments Ltd n7am pa maos  nayn
AESPS :19n9) Electricity Supply Pension Scheme nro1an 19p 1727 (Westmoreland
POYY 1 1YY onn MMwI ESPS Sw nrHnn amYyaa nn»n Westmoreland nian

.MN YYNNY W 73 YW NPOY NN NN RY

0T NIpNa AYN PR P*Ramsay NIvnYw Yap) onn NMwI NIYY NR ANT Vavnn na
Y3 57292 WIS 29I RYR NAYIN NaYH PR Ramsay NaYnw poa vawnn nn
PR IR ,0AVNN P2 IR WHRW RIM 9127 .0AWNN N’ YT’ DN D227 N TRR 1N

DINYW 12 MYYY 21NN VOVNN N2

(214 7Ayn 2>9) Ramsay oy 2

NYIAD TIUNI ;4.6 NPD D00 IR, MPIVPYTN DY 1DIW» DY DIWNIN MNTNA DY) TWUNI 1T
.23.14 NPDI (X TI2) DN NNNN PP INON N )P
.(214 NHyn ,2>y5) Ramsay y

227

228

Baylis v. Gregory & Wear STC (1987) 297. e
Craven v. White, IRC STC (1988) 476. o
Shepard v. Lyntress Ltd. STC (1989) 617. B
Fitzmilluan v. IRC STC (1993) 502. 2

223mwn vy

.224 YN DM
Macniven v. Westmoreland Investments Ltd, UKHL (2001) 6. 3
:2 D)2 1YY IWAN) LITVINI DDNI PTN PO
http: //www.parliament.the-stationery-office.co.uk/pa/1d200001/1djudgmt/jd010208/macniv-
1.htm (Macniven y»y : Yo15).
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(214 nAyn 2>y9) Ramsay oy 2
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1990 YV NNYAYN NR MY DXNXD DNXT 1321 DTNOA HI M2TM PTN-Poa THR I
P13 y2ypn Nicholls 7190 ¥ 1127 PR MRIY 1021 IRV Pa .t

"But, as I am sure Lord Brightman would be the first to
acknowledge, the Ramsay approach is no more than a useful aid.
This is not an area for absolutes. The paramount question always is
one of interpretation of the particular statutory provision and its
application to the facts of the case. Further, as I have sought to
explain, Ramsay did not introduce a new legal principle. It would
be wrong, therefore, to set bounds to the circumstances in which the
Ramsay approach may be appropriate and helpful."

2P1n-poa qwnna Hoffmann 79190 H® 1727 R 19

"The speeches in the Ramsay case [1982] AC 300 and subsequent
cases contain numerous references to the '"real" nature of the
transaction and to what happens in "the real world". These
expressions are illuminating in their context, but you have to be
careful about the sense in which they are being used."*

(NADIN NWAITNN)

MNONN NAVNNT THAY NNRIN DIVAN MIRTY PIPNY VOYNN M YV T 1”0
DY 2119321 12 NYNS MR KY DYVIND DIONA AR AT NAVNN PN YR
NR 7079 ©Y 72 YWY MXIY 72PN NP DIV YA DY AN 19IRI NPIVPTN
N RIOR DIYARN YR DNOR LDNDR NP PN AVYI AT PO LAnonn 19R

22pna0” MY YW NNvIa

PTN-poab 8 NPDS (235 N7YN ,2o¥9) Macniven poy 2

AYTN-POaY 40 NPLI OV

A TN-pPoab 93 NPLA (235 NYN ,2’v0) Macniven 1ya Hutton 791910 v 1727 NN D) 1N ,q90M2
1-R (VWD) 4780 ©29%) ,7DY0NN M1T NNIVIY P PINN

AN THIO YTV WHNN DIVNIY THYIL DTN : 11N ,MADN) MDDN NYII DIVNIA NN NYIND N»VIN
M HY DIIPIV NINNY NI TWRD MYV 23910 VY D DY HYA0N WWN 121 ,N1TH 19D PIN DIT
2P TIAONR INT ,NANINY 5 NPTHN DYDY MYV TUND DY DARNIN DIYNIN NYID MYV - PN
.14y ,9 (NHNWN D) 1933219 990 ,7D°001N 3T DINNA NNIVIN 17T
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DPP1 D0 4.7.24

o) 9NRN VPN NNON RN W VR ,ATMNIXND "9-5) MnnNN NaTYn n»vyT
YR RHYN 19IR2 N»WaAN RY prIy “Fairness Doctrine” R ,‘Ramsay Doctrine”
22991 Y93 D2 DR PITY ANDIND AT 2NN ,1YAV 7D NI

DYaMY 01,01 MNO9N2 PISIN WIWM 1ITINN D22 DTN AN IRD DR NI2 RY
N1 TNya W ‘Treaty Shopping’ 'MINR NP2 NANT - MIT MPTN 22VIN DX
T API0MIT YV ANYINNY TWR AN MITNN2 MIYIINY LRI VAVYNN

MHYIVOIIR 4.7.3

IRNYN NPOY NIVN DRN NHRVYA 1DIVOIR YW M2IN VawND N2 poy *“Hart iya
YS0DIRA P72 DHHIN Y-HY ,0NN MPHANND RN MIYN DN MV N22NN NN
.(GAAR) General Anti Avoidance Rule - onn mpnnnn 9212

MY¥NRa WK (Split Loan Scheme) nY¥ian ARNYN 021502 9117 7IpNRN M1
AT MIAN OMR IV (YN INA YY 1MW RINY IN) WIN 1 NWaY 1M mvnIn
LUTNN 0790 DY ARNYAN ATNAY Mapn VTIND DIYWNA RI1YN DR ONYY 1Y VAR
21972 AMNY 79 (NY079 ARNDN MPRXNRI WIT IMIR) TIWVINA 'POYN DY M2270 DRI

Y0 MIWYIN 0PN MR MNYI MPHNNN 19R RN APOYA NI0N DR ANYN NYRWYA
NN WINN 20 NMp ANPR IMYY31 APOYN NI0N 1 NNTIPN ARIIYI YIAPI R TN
RTM) DR MpHRNNN

Yap VaVNN N2 . TNPNRA ARNONN MANY NNRY IRNYAN 1P PPN MAN VAYNN N
RSN NI0NNY M0 1220 NWIT ANYD AR IRNOAN YV NMMYYN INIVNY MY )
2¥0aWNN N2 YW 1MIWY2Y , 0NN MPHRNNN ANYA ARNYAN M2 SV NPVNIY

"While the fact of the borrowing cannot be left out of consideration,
it was what the ... "wealth optimizer structure" of the loan
arrangements that secured the tax benefit.

TN WTNN MDY D) NN ¥ RNY IN,T192 55729 5HWI9 %99 NIMIVPYTA MNNN DN NN R Py T

734/74 N1y - ANAY PNYA PTN-POO MIAPY HRIWA DHN OPTA OOP INIT MIPNA IDIN .IPOYN
D YAP) NIPN IMNI (INQY PNY 1 19ND) 6 /N NITY DN 199 W19 D1 YN /) /NN INOY
MDY NIV PP 913 NIINID T .NDD NVLIWN DY NANTNN NMNON PVIN NP NNMYP IRV
N LTI DY PTY .DPDIN ¥ 121N 1T DY) DY LTHDN INVIVLD PYDY MPPHN ROY NPOY YWINN
N TNYY NPOY Y NNV NPD ) PINN D) ;50-55 3720903 XY ,9DN 5.4 NP oD
43 ,(y7un) 5 ©YVAYN I TPMIRIND NPOYIY HY 123N NP
Hart v. Commissioner of Taxation 55 ATR (2004), 712 HCA 26. M
TN-poab 10-12 mnpoa ow 2P
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It was the tax benefit so obtained, and applied in reduction of the
home loan, that was the wealth optimizing aspect of the structure. It
was the wealth optimizing aspect of the structure, not divorced from
the borrowing, but giving the borrowing its distinctive character,
that constituted the scheme."

03 ) NPOYN YV NITPNRA NINDNA IMAN YY YoN0N RIN D PIND VAVYNN N
993 98-5 NPWINY 193 PR 0NN MNPIVY JaYN DD DNPIVY 1T Y NYNN KN DR
ANY DNanT PPOY NIVN IR OO0 DY DYPNN2 D) ,0Nn MpRnnnn

JONRN NIMYT NPIY DR VOVYNN N2 H2H MINNRD MO YN
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